
Mandatory Arbitration Update 
 
In light of recent significant legislative and caselaw activity involving mandatory 
arbitration, it is now time for employers to review and update their practices regarding 
employee mandatory arbitration clauses. 
 
The biggest development comes from the United States Supreme Court, which, in Epic 
Systems v. Lew is (May 21, 2018), upheld the right of employers to require arbitration 
of certain employment claims (wage and hour and misclassification), including class and 
collective action claims.  This ruling makes it highly likely that mandatory arbitration 
clauses – including class action waivers in such clauses – will be enforced according to 
their terms in both federal and state courts.  (What is still unclear, however, is whether 
employees can be forced to arbitrate claims under California’s Private Attorneys General 
Act, or how those PAGA claims will be handled – although there are two pending cases 
before the California Supreme Court that may soon provide guidance on that issue.) 
 
At the same time that the United States Supreme Court was reaffirming the right of 
employers to mandate arbitration, state legislators have been trying to erode that right.  
The significant changes (with more pending in state legislatures) include: 
 

- Washington State Law Prohibits Mandatory Arbitration of 
Employment Disputes: In connection with changes prompted by the 
#metoo movement, Washington state law now prohibits employment 
agreements that require employees to resolve their employment 
discrimination and retaliation claims in arbitration. (Effective date: June 7, 
2018.) 
 

- New York Prohibits Mandatory Arbitration of Sexual Harassment 
Claims:  Employers are generally prohibited from requiring mandatory 
arbitration of claims involving sexual harassment, unless such prohibition is 
inconsistent with federal law.  (Effective date: July 11, 2018.) 

 
These state law attempts to avoid mandatory arbitration or carve out certain claims in 
mandatory arbitration will undoubtedly be challenged, and they may be deemed 
unlawful or unenforceable on grounds that they are preempted by federal law.  
However, until there is further clarification or guidance on this issue, employers should 
review their existing practices and determine the best approach in light of their 
workforces and dispute resolution strategies.  At a minimum, however, employers who 
currently use mandatory arbitration should review and update their template 
agreements. 
 
If you have any questions about this update or mandatory arbitration, please contact 
me. 
 


